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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : Sri D. Ullah, 
   Addl. Sessions Judge, 
   Sonitpur, Tezpur.  
 
 

CRIMINAL APPEAL NO. 14 (S-3) OF 2016 
               (Arising out of N.I. Case No.39/2013) 

                 
 

 
 Sri Kanak Chandra Bordoloi 

     S/o Late Bhagiram Bordoloi 
 Vill : N.T. Road, Tezpur 
 Under Tezpur P.S.  
 Dist- Sonitpur, Assam.   ……………. Appellant 
 
 

-VERSUS- 
 

 
State of Assam  
  
                                         …………….  Opp. Party 

 
 
 

A P P E A R A N C E 
 

For the Petitioner : Sri S. K. Singh,  Advocate 

  

For the Opp. party : Sri D. Sarmah, Advocate.  

 

  Date of Argument : 17-01-2018, 28-02-2018.  

 

 Date of Judgement :  14-03-2018. 

 

J U D G E M E N T 

 

1. This Criminal Appeal is filed by the appellant/accused 

Sri Kanak Chandra Bordoloi under section 374(3)(a) of  Cr.P.C.  
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against the impugned judgment and order dated 15-09-2016 

passed in N.I. Case No.39/2013 U/s.138 of Negotiable 

Instruments Act passed by Ld. Addl. Chief Judicial Magistrate, 

Sonitpur, Tezpur convicting and sentencing the appellant to pay 

a fine of Rs.3,80,000.00 (Rupees three lakh eighty thousand), in 

default, Simple Imprisonment for 5 (five) months U/s.138 of 

Negotiable Instruments Act.    

 

   Fact of the case            

                     

2.                The case of the respondent is that the 

accused/appellant sought financial help from the respondent  by 

way of loan and accordingly the respondent with good faith lent 

him loan. The accused/appellant issued a cheque being 

no.009825 dated 12-9-2012 of Assam Gramin Vikash Bank, 

Tezpur for Rs.3,20,000.00 (Rupees three lakh twenty thousand) 

in favour of the complaint. When the respondent presented the 

cheque for encashment in his account with his banker, the 

Assam Gramin Vikash Bank, Tezpur Branch, the cheque was 

dishonoured due to insufficiency of funds in the accounts of the 

appellant and the same was returned along with return Memo 

dated 17-9-2012. After getting the information from the bank, 

the respondent informed the accused to make payment and the 

accused/appellant asked him to present the cheque in the month 

of December when he will have sufficient balance in his account. 

Accordingly, the respondent presented the cheque for payment 

on 10-12-12 but it was again dishonoured and the Assam Gramin 

Vikash Bank, Tezpur had returned the cheque with memo 

showing insufficiency of fund. Then the respondent sent a legal 

notice through his advocate to the respondent on 9-1-13 through 

registered A/D but the accused had failed to pay the amount in 

spite of receipt of the notice.  
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3.      The respondent lodged a complaint case being N.I. 

case No.39/13 in the court of the Chief Judicial Magistrate, 

Sonitpur, Tezpur which was transferred to the court of Addl. 

Chief Judicial Magistrate, Sonitpur, Tezpur. The respondent 

examined himself as PW1 and Sri Abinash Brahma, Chief 

Manager, Assam Gramin Vikash Bank, Tezpur Branch as PW2 

and Sri Monoj Nath, Inspector, Post Office, Tezpur as PW3. The 

petitioner/accused was examined U/s.313 of Cr.P.C. The 

appellant also adduce one witness namely Sri Ranjit Kr. Das, Sr. 

Branch Manager, Bank of Baroda, Tezpur as DW1. After hearing 

both the sides,  the Ld. Court delivered judgment on 15-9-2016 

sentencing the appellant/accused to pay a fine of Rs.3,80,000.00 

(Rupees three lakh eighty thousand) only, in default, Simple 

Imprisonment for 5 (five) months U/s.138 of N.I. Act.   

 

4.               Being highly aggrieved with the said judgment and 

order dated 15-9-2016 passed in N.I. Case No.39/2013 U/s.138 

of Negotiable Instruments Act passed by the Ld. Addl. Chief 

Judicial Magistrate, Sonitpur, Tezpur, the appellant begs to 

prefer these appeal on the following amongst other                 

grounds :      

GROUNDS: 

i) The Ld. Trial Court failed to appreciate the evidence of 

the respondent/complainant in connect manner. The 

respondent in his cross examination admitted that his son 

namely Kaushik Kashyap resided with him and he joint in a 

job in private sector. The respondent further deposed that he 

has no knowledge if his son received any amount to the tune 

of Rs.1,07,000.00 (Rupees one lakh seven thousand) from 

the appellant. It is quite surprising that the respondent and 

his son living under one roof but he has no knowledge of 

receipt of such huge amount by his son from the appellant 

which itself was sufficient to throw his case.  
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ii) The appellant had taken the plea in his defence that he 

had issued a blank cheque to the respondent while taking 

loan amount of Rs.1,60,000.00 (Rupees one lakh sixty 

thousand) from the respondent. The appellant had also taken 

the plea  was even successful in proving the fact that there 

was at least part payment of the loan to the tune of 

Rs.1,07,000.00 (Rupees one lakh seven thousand) when he 

paid to the son of the respondent through cheque.  The 

respondent failed to clarify the fact of such transaction 

between his son and the appellant/accused. Ld. Trial Court 

below erroneously tried to reverse the process of established 

principles of criminal trial. There was only one transaction 

with the respondent as admitted by the respondent and 

hence the transaction between the respondent and the 

appellant and between the son of the respondent and the 

appellant are interrelated and not distinct and independent in 

nature.  

iii)  PW3 Monoj Nath, Inspector of Post Office, Tezpur  

exhibited the Ext. A (a document brought by him)  from 

which it reveals that the notice was delivered at Garubandha 

Post Office on 11-1-2013. The respondent exhibited the 

intimation letter issued by the Superintendent of Post as 

Ext.9 in which it was shown that the notice was delivered to 

the appellant on 7-2-13. He also deposed that he could not 

say on what basis the Ext.9 was issued by the 

Superintendent of Post, Tezpur.   

iv)   That besides the rules regarding appreciation of 

evidence, the Ld. Trial Court ought to have kept in mind 

certain significant principles of law under the Criminal 

Jurisprudence i.e. right to fair trial and presumption of 

innocence which are the twin essential of administration of 

criminal justice. The element of perversity should be 

traceable in the findings recorded by the Court either of law 
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or of appreciation of evidence but in fact the same is missing 

in the instant case and conviction in absence of such 

elements is erroneous and contrary to the settled principles 

of criminal law.  

v) That there is total misreading of the evidence of       

DW-1, a bank official by the Ld. Court below.  

vi)   That the presumption U/s.118 and 139 of N.I. Act is 

rebuttable presumption and for which the accused is not 

required to enter the witness box. There was clear proof of 

the fact that the cheque had been misused and the statutory 

presumption had been successfully rebutted.  

 

5.      Point for determination  

 

(1)  Whether the accused had drawn the cheque bearing 

No.009825 of Rs.3,20,000.00 (Rupees three lakhs twenty 

thousand) only dated 12-9-12, on an account maintained by 

him in Assam Gramin Vikash Bank, Tezpur Branch, for 

payment of the said amount to the complainant from that 

account for discharge of any debt or other liability? 

(2) Whether the accused/appellant had presented the 

cheque to his  bank i.e. Assam Gramin Vikash Bank, Tezpur 

Branch within 6 months from the date on which it was 

drawn or within the period of its validity, whichever is 

earlier? 

(3) Whether the cheque was returned to the complainant 

by the bank, due to insufficiency of funds in the account of 

the accused to honour the cheque? 

(4) Whether the complainant had made demand for 

payment of the said amount of money by giving a written 

notice to the accused within 30 days of receipt of 

information by him from the bank regarding the return of 

the cheque as unpaid ? 
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(5) Whether the accused had failed to make payment of 

the said amount of money to the complainant within 15 

days of the receipt of notice ? 

 

EVIDENCE 

6.                   PW1  Sasanka Kumar Das in his evidence stated 

that he and the accused/appellant are having good relationship 

and the accused/appellant approached him and asked for 

financial help by way of loan to meet his financial need. The 

accused issued a cheque being No.009825 dated 12-9-2012 of 

Assam Gramin Vikash Bank, Tezpur for Rs.3,20,000.00 (Rupees 

three lakhs twenty thousand) only in his favour for liquidation of 

personal debt. The accused promised to return the money after 

two months. When he asked for the money after two months, 

the accused issued the above referred cheque in his favour. 

Then he presented the cheque in his bank account in Assam 

Gramin Vikash Bank, Tezpur Branch for collection of the 

proceeds, the said cheque was returned  with a memo showing 

the reason “insufficient fund” in the account of the 

accused/appellant vide memo dated 17-9-2012 and then he 

informed the matter to the accused/appellant and the 

accused/appellant requested him not to issue any advocate 

notice and also requested to present the cheque during the 

month of December when he will have sufficient balance in his 

account. Accordingly he presented the cheque again in his bank 

account for collection on 10-12-2012 but the said cheque was 

dishonoured again for the reason “insufficient fund” vide memo 

dated 24-12-2012 by the Manager, Assam Gramin Vikash Bank, 

Tezpur. Then he sent an advoate’s notice to the accused/ 

appellant on 9-1-2013 through registered with A/D post vide 

receipt No.FRS 015746876IN of Tezpur Head Post Office 

demanding the accused/appellant to make payment of the 

cheque amount of Rs.3,20,000.00 (Rupees three lakhs twenty 
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thousand) only together with a further sum of Rs.500.00 

(Rupees five hundred) only as expenses for the notice. As his Ld. 

Advocate neither received back the A/D nor the undelivered 

letter and as such asked the Superintendent of Post, Tezpur on 

7-2-2013 and accordingly the Superintendent of Post, Tezpur 

intimated his advocate vide letter dated 7-2-13 intimating that 

the said letter was delivered to the accused/appellant on 72-12. 

In spite of receipt of the notice, the accused/appellant did not 

deem it fit either to contact him or to repay his money. He has 

exhibited the original cheque being No.009825 dtd. 12-9-2012, 

original return memo issued by the Manager, Assam Gramin 

Vikash Bank, Tezpur, original deposit slip of  Assam Gramin 

Vikash Bank, Tezpur, original return memo issued by the 

Manager, Assam Gramin Vikash Bank, Tezpur on 24-12-12, 

advocate notice, postal receipt, application to the Superintendent 

of Post, and original letter of Superintendent of Post, Tezpur as 

Ext.1, Ext.2, Ext.3, Ext.4, Ext.5, Ext.6, Ext.7 and Ext.8 

respectively.   

7.     In his cross examination he has stated that he has not 

mentioned the date of transaction in his complaint petitioner or 

in statement in chief. He further stated that  he had transaction 

with the accused for once and the present case arose out of the 

said transaction. He has not furnished any bank statement 

showing his capacity for giving loan of Rs.3.20,000.00. He 

further stated that he has not furnished any documents in 

respect of giving loan to the accused/appellant. He denied the 

defence suggestion that there was transaction between him and 

the accused for last 1/1 ½ years of giving the cheque. He also 

denied the defence suggestion that the accused did not take 

Rs.3,20,000.00 (Rupees three lakhs twenty thousand) from him 

as loan. He also denied the defence suggestion that the accused 

took Rs.1,60,000.00 (Rupees one lakhs sixty thousand) from him 

as loan.  He does not know if his son had withdrawn an amount 



      Crl. Appeal No.14(S-3) of 2016    

 

8 

 

of Rs.1,07,000.00 (Rupees one lakh seven thousand) only from 

the Bank of Baroda through cheque. He also denied the defence 

suggestion that the accused never received any notice.  

8.   PW2 Abinash Brahma in his evidence stated that 

cheque No.9801 to 9825 was issued to Kanak Bordoloi. He has 

proved the certified copy of cheque issue register as Ext.10. He 

has also proved the account opening form of Kanak Chandra 

Bordoloi as Extr.11 (under objection). He has also proved one 

cheque leaf of the cheque book issued to the accused as Ext.1 

wherein Ext.1(1) is the signature of Kanak Chandra Bordoloi. He 

cannot say the exact date when the Ext.1, the cheque, was 

presented.  Ext.1, the cheque was returned on 17-11-12 due to 

insufficient of balance. He has proved the account  statement  of 

the accused as Ext.12. 

9.    In his cross examination he has stated that he has not 

brought the original of Ext.10 and Ext.11. He has further stated 

that the Ext.2 and Ext.4 are the signature of bank officials but he 

cannot say who put those signatures. 

10.     PW3 Sri Manoj Nath in his evidence stated that two 

Nos. of receipt were given in Ext.6 out of which one is original 

and the other is duplicate. As the portion written as RLAD in the 

original receipt was torn off so a duplicate receipt was issued.  

The letter being No.RS0157468761N was issued on  9-1-2013 as 

registered letter with acknowledgement due. He has proved the 

complaint settle reply as Ext.9. He has further stated that the 

said registered letter was delivered on 7-2-2013. 

11.     In his cross examination he has stated that Ext.A 

contains two seal of post office and in one seal it is clear that 

three articles were transferred to sub-branch office on                    

11-1-2013 and one was written in Ext.6. He has proved the 

report of booking of registered letter as Ext.B and date of 

sending the letter was 9-1-13 through Ext.6. He further stated 
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that after going through the Ext.A, Ext.B and Ext.9 he cannot say 

as to who delivered the letter.  

12.      DW1 Sri Ranjit Kumar Das in his evidence stated that 

he has brought the original cheque No.531195 dated 13-3-12 for 

Rs.1,07,000.00 which was issued by Kanak Bordoloi from his 

Account No.01/5841  to Kaushik Kashyap. The said amount was 

given to Kaushik Kashyap vide transaction No.00565728. He has 

proved the original cheque as Ext.A wherein Kasushik Kashyap 

put two signatures on the back side of the cheque. He has also 

proved the statement of account as Ext.B wherein Ext.B(1) is the 

certificate written by him. 

13.     In his cross examination he has stated that he 

prepared the certificate, the Ext.B(1) in the court. He has further 

stated that there is no relation between the cheque of Ext.1 and 

Ext.A.   

ARGUMENT 

 

14.     During argument ld. Counsel for the appellant has 

submitted that the son of the complainant was an unemployed 

person at the time of transaction which is admitted by PW1. It is 

further submitted that the accused/appellant had paid 

Rs.1,07,000.00 (Rupees ) to the son of the complainant as per 

the direction of the complainant and as such the instant 

proceeding on the basis of Ext.1 is not maintainable. It is also 

argued that the notice upon the accused/appellant is not served 

and the service is not proved in view of evidence of DW1 and as 

such he has submitted that the findings of the trial court is liable 

to be set aside.  

15.     On the other hand, ld. Counsel for the respondent has 

submitted that prosecution has able to prove the necessary 

ingredients of Sec.138 of N.I. Act against the accused/appellant 

and ld. Trial Court has rightly derived its findings.  Ld. Counsel 

for the respondent has relied on a decision of Madras High Court 
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in  P. Ethiraj vs. M. Nowsath Seth reported in 2017 (2) DCR 691 

wherein it is held that whenever a person signs or delivers 

instruments either wholly blank or filled up, he gives prima facie 

authority to holder to recover the said amount.  It is also 

submitted that the accused/appellant never challenged the 

taking of cognizance by the Ld. Trial Court and as such the 

appellant, at this stage, cannot derive any benefit out of the 

procedure of service of the notice. It is also submitted that even 

after getting summons from the court the accused/appellant 

never settled the dispute.  

  

        DISCUSSION, DECISION AND RERASONS FOR DECISION 

 

16.      Appreciating the materials on record it is found that 

the complainant has able to prove the cheque in question 

amounting to Rs.3,20,000.00 (Rupees three lakhs twenty 

thousand) issued by the accused/appellant. Although a question 

was put to PW1 Sasanka Kumar Das that the accused/appellant 

had paid Rs.1,07,000.00 (Rupees one lakh seven thousand) only 

out of the cheque amount to the son of the PW1 but the same 

has been denied by the PW1. DW1 Kanak Bordoloi, although, 

has proved payment of Rs.1,07,000.00 (Rupees one lakh seven 

thousand) only through cheque, the Ext.D and the statement of 

account of accused/appellant in the form of Ext.B but the same 

is not sufficient to prove the contention of the accused/appellant 

that he has paid the same to Kausik Kashyap, the son of the 

PW1 against the cheque, the Ext.1. 

17.     In view of the above evidence on record, contention of 

the accused/appellant to the effect that he has paid a part of 

the cheque amount to the son of the complainant is not 

believable to this court.  PW2 Abinash Brahma, bank official, has 

proved the signature of the accused/appellant on the cheque, 
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the Ext.1 and has also proved the statement of account of the 

accused/appellant as Ext.12.  

18.     From the available evidence on record, as already 

discussed above in this judgment, I have come to the conclusion 

that the accused/appellant had issued the cheque amounting to 

Rs.3,20,000.00 (Rupees three lakh twenty thousand) in favour 

of complainant Sasanka Kumar Das and on being presented, the 

same was returned dishonoured due to insufficient fund and in 

spite of issuance of notice the accused/appellant has failed to 

pay the same.  

19.     Ld. Counsel for the accused/appellant has submitted   

on another aspect that the case was filed on the basis of 

certificate issued by the Postal Department in the form of Ext.9 

but PW3 Monoj Nath could not able to say from Ext.A, Ext.B and 

Ext.9 as to who had delivered the letter. On the basis of   

documentary evidence of Ext.A, Ext.B and Ext.9 and oral 

evidence of PW3 Monoj Nath, ld. Counsel for the appellant has 

argued that the notice was not properly served upon the 

accused/appellant and as such filing of the complaint is 

immature and hence not tenable in law.  

20.     Record reveals that the accused/appellant had 

appeared before the Ld. Trial Court on 25-4-13 and he has not 

challenged the order of taking cognizance in appropriate forum 

and has also not resorted to settle the dispute, if as per him he 

had partially paid the said amount, and as such at this stage I 

am of the opinion that the accused/appellant is not entitled to 

get any benefit out of the procedure of service of notice.  

21.     As per Section 102 of the Indian Evidence Act, burden 

of prove in a suit or proceeding lies on that person who would 

fail if no evidence at all were given on either side. Similarly, as 

per Section 103 of the Indian Evidence Act, the burden of 

proving is to any particular fact lies on that person who wishes 

the court to believe in its existence unless it is provided by any 
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law that the  proof of that fact shall lie on any particular person. 

In the instant case the complainant has not admitted the receipt 

of Rs.1,07,000.00 (Rupees one lakh seven thousand) only from 

the accused/appellant through the son of the complainant and 

as such burden lies upon the accused/appellant to prove the 

fact that he has paid the amount to the son of the complainant 

who had received the same on behalf of the complainant 

against the cheque amount, the Ext.1, to which, from the 

evidence on record the accused/appellant failed to substantiate 

or prove.   

22.     Upon consideration of the available oral and 

documentary evidence on record and after going through the 

reasoning and findings of the Ld. Trial Court as well as the 

decision referred to above, I am of the opinion that Ld. Trial 

Court has rightly decided the issue and rightly convicted the 

accused/appellant for the offence U/s.138 of the N.I. Act.    

 

    O  R  D  E  R             

23.     In result, the  appeal is  dismissed on contest.  

24.     Judgment and order dated 15-9-2016 passed by the 

Ld. Addl. Chief Judicial Magistrate, Sonitpur,Tezpur in  N.I.  case 

No.39/2013 U/s.138 of the N.I. Act is upheld.  

25.     The parties shall bear their own cost.  

26.      The petitioner is directed to appear before the Ld. Trial 

Court within a period of 1 (one) month to serve out the 

sentence.            

27.               Send back the case record of N.I. case No.39/2013 

U/s.138 of the N.I. Act,   to the Court of Ld. Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur along with a copy of this judgment.                       

28.               Given under my hand and seal of this court on this 

14th day of  March, 2018.  

                ( D. Ullah ) 
              Additional Sessions Judge, 
                       Sonitpur, Tezpur.   
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